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Dear Members of the Legislation Committee


Thank you for the opportunity to present a submission as part of the Legislation Committee (“the 
Committee”)’s Inquiry into the Children and Community Services Amendment Bill 2019. 


I wish to focus my submission on the proposed inclusion of Clause 53  and Section 124BA, which 1

compels “ministers of religion” to disclose information obtained within the context of a “religious 
confession”, and therefore has a direct and particular impact on the internal religious practice of 
the Catholic Church, affecting her priests and lay members.  As a Catholic who regularly seeks 
and receives the Sacrament of Reconciliation (commonly known as “confession”), I have 
concerns over the intent, practicality and enforceability of Section 124BA if it becomes part of the 
Children and Community Services Act (“the Act”), as well as the unintended consequences that 
are likely to arise.


The Importance of Child Protection 

Like most people, I regard child safety and protection as paramount, and support practical 
measures at all levels to protect children from harm.  I am pleased to note that the Catholic 
Church, along with other public and private institutions dealing with historical sex abuse, had co-
operated with the Royal Commission into Institutional Responses to Child Sexual Abuse and 
implemented various measures to prevent such tragedies from occurring again.  


Uninformed Assumptions and Lack of Consultation 

I welcome decision by the Legislative Council to refer the bill to the Legislation Committee to 
“inquire into and report on the policy of the bill”. It is my hope that the inquiry would enable the bill  
(and the Committee) to be exposed to extensive consultation with stakeholders who are directly 
impacted by Clause 53, via public submissions and/or hearings.  


It is apparent that the proposed clause is based on a number of uninformed assumptions and lack 
of understanding on various aspects of the Sacrament of Reconciliation: the basis and purpose of 
it, the role of the priest and the penitent, why the faithful seek it, the benefits from it, why it is 
absolutely and vitally important that the seal must never be (and cannot be) broken, why priests in 
the course of history chose to die rather than violate the seal of confession, and why the Catholic 
Church continues to defend her Sacrament against external efforts to interfere with it.


It is evident that the lack of understanding and ignorance (deliberate or otherwise) that formed the 
basis of Clause 53 is due to the glaring lack of consultation with those who engage in this 
practice, namely Catholic priests and/or bishops.  ICommon and sound policy practice typically 
engages in extensive consultation with affected stakeholders when proposing legislative 
amendments.  In this case, the lack of engagement with the directly affected stakeholders is 
confounding.  It is apparent that the proposed amendments prescribed in Clause 53:


1. Are based on a number of uninformed assumptions and lack of understanding on various 
aspects of the Sacrament of Reconciliation: the basis and purpose of it, the role of the priest 
and the penitent, why the faithful seek it, the benefits from it, why it is absolutely and vitally 
important that the seal must never be (and cannot be) broken, why priests in the course of 
history chose to die rather than violate the seal of confession, and why the Catholic Church 
continues to defend her Sacrament against external efforts to interfere with it.
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2. Assume that the religious minister (in Catholic practice) knows the identity of the penitent (or 
“confessor”) and fail to take into account the fact that in many Catholic churches, penitents 
are still provided with (and entitled to) the opportunity to receive the Sacrament anonymously. 


3. Are not based on the reality that, unless the penitent provides permission or consent, the 
priest is bound to respect the wishes of the penitent to remain anonymous.


4. Are not based on an awareness that all genuine penitents seek the Sacrament of 
Reconciliation with the full knowledge and expectation that the priest will not disclose 
anything that transpires during the process.  A law that compels the priest to disclose 
information, even against the wish of the penitent, is likely to deter penitents from seeking the 
Sacrament and fail to achieve the law’s intended outcome.


• On this note, I wish to include the following quote from the Archbishop of Perth, the 
Most Rev Timothy Costelloe SDB: “But what is even more unlikely is that a perpetrator 
will come to Confession and acknowledge his or her sin if he or she knows that as soon 
as they open their mouth the priest will be legally obliged to do everything he can to 
report the offender to the police.  The one possibility that a perpetrator might be 
persuaded, in the context of a serious religious encounter, to finally face the reality of 
what he or she is doing and take immediate action to bring it to an end, would be lost. 
 The end result of the priest being designated as a mandatory reporter of what he hears 
in Confession will be that abuse which might have been stopped will now instead 
continue.” 
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5. Are not based on an awareness of the reality that some sexual abuse victims treat the 
Sacrament of Reconciliation as crucial and helpful to their healing process and value the 
strictly confidential nature of the Sacrament.  


Questions to Consider 

In inquiring into and reporting on the policy (and implementation) of the Bill, I wish to implore the 
members of the Committee to take the following questions into serious consideration:


• How will this clause be effectively enforced in cases where the minister of religion does not 
know the identity of the penitent?


• How will this clause be effectively enforced when there are no third party witnesses to what 
transpires between the priest and the penitent?


• In other jurisdictions where similar laws are in force, how effective are the laws in their 
implementation and achieving their purpose, i.e. how many criminal charges have resulted as 
a result of the laws and to what measurable extent have the laws contributed to the protection 
of children?


• How would the bill address the reality that the Catholic Church in Australia has no authority to 
compel her priests to break the seal of confession?


• Poorly drafted laws typically result in unintended consequences.  Has the Minister considered 
the potential unintended consequence of the proposed clause: the legal obligation of priests 
to disclose information obtained from the Sacrament of Reconciliation would ultimately deter 
the faithful from accessing the Sacrament in the first place (as elaborated in point 4 above)?


• I note from Section 249 of the (current) Act prescribes that the Minister must carry out a 
review of the operation and effectiveness of the Act on a periodic (five-yearly) basis.  Given the 
last statutory review of the Act was undertaken in 2017, I assume the Minister would be 
required to undertake the next review in 2022. What specific measures does the Minister 
intend to use and implement in evaluating the operation and effectiveness of Section 124BA if 
it becomes part of the Act?


If the Committee is unable to obtain satisfactory answers to any of the above questions, I would 
encourage it to seriously consider recommending that Clause 53, if not removed, be subject to 
further and extensive consultation with various stakeholders, including child abuse victims who 
have sought, obtained and benefited from the Sacrament of Reconciliation as part of their healing 
process.
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We all want to continually improve and strengthen Western Australia’s child protection system and 
practice.  I support that goal and what this bill is seeking to achieve.  However, I am not 
convinced that the proposed Section 124BA will be effectively enforceable and not pervaded by 
practical difficulties and unintended consequences.  I therefore welcome the opportunity for the 
Committee to inquire into this matter, among other parts of the bill, and look forward to the 
outcome of the inquiry.


Thank you for the opportunity to present this submission.


24 July 2020




